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KRAVI TCH, Circuit Judge:

Petitioner, Norman Darnell Baxter, was convicted of the nurder
of Katherine June Mbore and sentenced to death. He appeals from
the district court's order denying his notion for a wit of habeas
corpus. For the reasons set forth below, we AFFIRM the district
court's denial of relief as to Baxter's conviction. Because,
however, we hold that Baxter's counsel was ineffective at the
sentenci ng phase of his trial, we VACATE Baxter's sentence and
REMAND f or resentencing.

l.

On July 5, 1980, Katherine June More attended a cookout at
her father and stepnother's hone. She left at approximtely 11:00
p.m, telling her fam |y that she was going to see Don Bussey, her
ex-boyfriend. At the time, More was living with her friend Jane
Bozeman at the Safari Inn Motel, |ocated outside of Atlanta. More
and her parents arranged to neet the next day at the Safari Inn in

order to use the swimm ng pool. Wen More failed to neet them as



pl anned, her parents becane concerned. They reported her m ssing
on July 7, 1980.

On July 13, 1980, Moore's body was found i n a wooded ar ea west
of the Safari Inn. She had been strangled; her hands and feet
bound. Moore's partially stripped car was found on Cctober 14,
1980.

At the tine of More's disappearance, Baxter was staying at
the Safari Inn with his girlfriend, Kathy Wlker Anderson
("Anderson").!' After investigating several suspects, including
Bussey, the police arrested Baxter for Mdore's nurder. He was
brought to trial in 1983.

The evidence presented by the state at trial was
circunstantial, as there was no direct or physical evidence |inking
Baxter to More's nurder. Marvin More and Opal More, the
victims father and stepnother, testified that Moore had I eft their
house around 11: 00 p.m on July 5, 1980, in order to neet Bussey.
They al so testified that she had the followng itenms with her that
ni ght: an "engagenent-type ring," a .22 caliber pistol, a red
dress, and a hair curlers' case. The police did not find these
itens in Moore's car or on her person

Anderson testified that she and Baxter returned to their room
at the Safari Inn between m dnight and 3:00 a.m and that as she
went to the shower, Baxter said to her that he "saw a noney maki ng
thing in the parking lot." After taking her car keys, Baxter |eft

the notel room

'Anderson and Baxter later married. At the time of Baxter's
trial, however, they were divorced and Anderson had remarri ed.



According to Anderson, after Baxter l|eft the room she
unsuccessfully | ooked for him several tinmes in the parking |ot.
She was concerned about her car and noticed that it was still in
the parking lot. Anderson testified that when Baxter returned at
dawn, he was "real dirty. He was sandy. And he snelled very bad."
He al so had a .22 caliber gun, bullets, a scarf, a dianond ring, a
red shirt, and an electric curlers' cont ai ner in his
possessi on—+tens that he did not have when he left the room

Anderson testified that she and Baxter left the notel shortly
after Baxter's return. Baxter retained possession of the ring and
put the rest of the itenms in the console of Anderson's car.
Followng a fight a few days later, Anderson |left Baxter at a
restaurant. She then threwthe itens that Baxter had placed in her
car into a dunpster. These itens were never recovered. The state
introduced a pawn ticket dated August 10, 1980, indicating that
Baxter had pawned a "white gold ring."

Three wi tnesses” testified that Baxter had taken themto a car
| ocated near the Safari Inn in order to renove parts and that the
car matched a police photograph of More's car.

Finally, the testinony showed that while Baxter was
incarcerated |later on unrel ated charges, he told fell owinnmates of
his involvenment with More's nurder: Janmes Geen testified that
Baxter told him that he had strangled a girl at a notel outside
Atl anta; Eugene Gadson testified that Baxter told himthat he had

choked a girl in Northern GCeorgia; and Tinmothy MWIIians

’The three witnesses were: Ruben Baxter (Baxter's brother),
Grady CGene Couch (Baxter's friend), and Thomas Edward Singl ey
(Baxter's brother-in-law s brother).



testified that Baxter told himthat he had choked a girl in order
to steal her mayonnaise jar full of cocaine and that he bought
Anderson a white Cadillac with the noney.?

The thrust of Baxter's defense was that sonmeone other than
Baxter killed More. The defense focused on Phillip Kennedy, the
owner of a |ocal gasoline station, and Bussey, Moore' s
ex-boyfriend. Jane Bozeman, the friend with whom Mbiore had been
staying at the tinme of her nurder, testified that Kennedy had told
her shortly after Moore's disappearance that he had nurdered
sonmeone. A detective for Henry County testified that a warrant had
been i ssued for Kennedy in connection with More's nurder, but that
followng a commtnent hearing, the case against Kennedy was
di sm ssed.

In order to inplicate Bussey, the defense pointed out that
Moore had told her parents that she was going to neet Bussey and
t hat wi t nesses pl aced Bussey with Moore at approximately 11: 00 p. m
on July 5, 1980, thus meking him the |ast person to see Moore
alive.® Additionally, Bussey was involved w th anot her woman—Julie
Cream The defense introduced testinony concerning physical
altercations between More and Cream as well as heated fights
bet ween Bussey and Moore.

The jury found Baxter guilty of nurder. At the sentencing

]'n his closing argunent, the prosecutor argued that
McW I lianms had accurately related the story that Baxter had told
him but that Baxter had lied to McWIIians about the cocaine
because Baxter "was trying to make McWIlianms think he was the
baddest of the bad [and] [t] he baddest of the bad don't kill
w t hout a reason.™

‘Bussey deni ed being with More on the night of July 5 and
testified at the trial that he |ast saw Mbore on July 4, 1980.



phase of the trial, the judge instructed the jury on two
aggravating circunstances: (1) that the nurder "was outrageously
or wantonly vile, horrible, or inhuman in that it invol ved torture,
depravity of mind, or an aggravated battery to the victin® and (2)
that the nmurder was conmtted "for the purpose of receiving noney

or any other thing of nonetary val ue."®

The state presented no new
evi dence at sentencing. The defense called only one witness, a
preacher who testified that based upon conversations w th Baxter
and his review of a report detailing Baxter's life, Baxter had a
difficult upbringing, was physically abused, and was passed al ong
"[f]romone hone, orphanage or school of sone sort." The preacher
also testified that he was opposed to the death penalty. The jury
found bot h aggravating circunstances and sentenced Baxter to deat h.

On direct appeal, Baxter's conviction and sentence were
affirmed. Baxter v. State, 254 Ga. 538, 331 S.E. 2d 561 (1985). '
The Suprene Court denied Baxter's petition for certiorari. Baxter
v. Ceorgia, 474 U.S. 935, 106 S.C. 269, 88 L.Ed.2d 275 (1985).
Baxter then filed a wit of habeas corpus in Georgia court, which
wit was denied following an evidentiary hearing. The Georgia

Supreme Court affirmed the denial of the wit. Baxter v. Kenp, 260
Ga. 184, 391 S. E. 2d 754 (1990). Baxter filed a wit of habeas

*0.C.G A § 17-10-30(b) (7).
°®0. C. G A § 17-10-30(b) (4).

'"The Georgia Supreme Court disregarded the jury's finding of
aggravation under OC. G A 8 17-10-30(b)(7) because the tria
j udge erroneously instructed the jury that "a finding of
strangul ati on al one woul d authorize a finding of aggravation
under (b)(7)." Baxter, 331 S.E.2d at 572. This finding had no
i npact upon Baxter's death sentence, however, because the court
uphel d the "nonetary gain" aggravating circunstance. See id.



corpus in the United States District Court for the Northern
District of Georgia, pursuant to 28 US C 8§ 2254 (1988),
chal I engi ng his conviction and death sentence. The district court
denied relief without holding an evidentiary hearing and this
appeal foll ows.

.

Baxter enunerates various errors at his trial whhich he
contends nerit reversal of his conviction. Because we find these
contentions to be without nmerit, we AFFIRM Baxter's conviction.

A

Baxter first alleges that the prosecutor w thheld excul patory
evidence in violation of Brady v. Maryland, 373 U. S. 83, 83 S.C
1194, 10 L.Ed.2d 215 (1963). He asserts that the prosecutor
wi thheld the following: (1) statenments that Anderson previously
had given to police that could have been used to i npeach Anderson
(2) statenents given by Opal More, the victims stepnother, and
Kat hryn Moore, the victim s natural nother, indicating that Bussey
was violent; (3) evidence that McWIIlianms had testified in order
to garner early release from prison;® and (4) a 1972 Bulloch
County order froma prior crimnal case in which Baxter was found
temporarily inconpetent to stand trial.?®

To establish a Brady viol ation, Baxter nust prove:

®Baxter's counsel, Arch McGarity, submitted an affidavit
stating that McWIlians had told himthat he had Iied on the
stand in exchange for early release. MGrity's affidavit al so
stated that McWIlianms was unwilling to sign an affidavit or
testify to that effect.

°I'n May 1972, Baxter was adj udged tenporarily inconpetent to
stand trial. In August 1972, follow ng eval uation, he returned
to court and pleaded guilty to the pendi ng charges.



(1) that the governnment possessed evidence favorable to the

def endant (i ncludi ng inpeachnent evidence); (2) that the
def endant does not possess the evidence nor could he obtain it
himself wth any reasonable diligence; (3) that the

prosecution suppressed the favorable evidence; and (4) that
had the evidence been disclosed to the defense, a reasonable
probability exists that the outcone of the proceedi ngs would
have been different.
United States v. Spagnoulo, 960 F.2d 990, 994 (11th G r.1992)
(citations omtted). Baxter cannot neet this burden for any of the
mat erial which he alleges to have been withheld in violation of
Br ady.

Anderson gave four interviews to the police. During the
first interview, Anderson stated that she did not renenber the
events of the July 4, 1980 weekend; she did recall, however, that
she had gone to the Safari Inn in order to hide from Baxter, but
that he found her at the notel. 1In subsequent interviews, Anderson
was able to recall nore and nore details of that weekend. Baxter
contends that the differences anbng these statenents would have
enabl ed defense counsel to inpeach Anderson's credibility. W
di sagree. After reviewi ng the four statenents which Anderson gave
to the police prior to her testinony, we conclude that even
assum ng that Baxter can prove the first three el enents necessary
to show a Brady violation, ' Baxter cannot show that there is a
reasonabl e probability that had these statenents been disclosed to

the defense, the outconme of his trial would have been different.

Def ense counsel vigorously cross-exam ned Anderson, commenting on

't is unlikely that Anderson's prior statements were

excul patory, because al though each statenent was nore detail ed
than the one before, the statenents were neither inconsistent
wi th each other nor inconsistent with Anderson's trial testinony.



her ability to remenber certain things and not others.™ Further

def ense counsel cross-exam ned Detective Bobby HIl, who conducted
the first two interviews with Anderson and was present for the
third interview HI1l admtted that Anderson had not told him
about the bullets inthe first two interviews and t hat Anderson had

2 Because def ense counsel were aware of the

never mentioned a ring."*
prior statements and brought out differences in Anderson's
interviews, the witten transcripts only wuld have provided
cunul ati ve i npeachnent evidence. See Routly v. Singletary, 33 F. 3d
1279, 1285-86 (11th G r.1994) (no Brady violation when defense
counsel was aware of witness's grant of i mmunity and cross-exam ned
her regarding that inmmunity; evidence would have provided, "at

nost, cumnul ative inpeachnment of [witness's] testinony.").

There was no Brady violation with respect to Opal More's

“Def ense counsel stated at one point, "Ms. Anderson, |'m
puzzl ed and perhaps you can explain to the jury how you
distinctly renmenber certain events on that weekend and then you
just don't recall any of the events on sone of the days of that
weekend. "

Additionally, the follow ng exchange took place during
Ander son' s cross-exam nati on:

Q You can't remenber a lot of things that happened three
years ago, can you?

A Not everything, no.

Q Just certain things?

A Yes, sir.

Q Have you ever heard of the expression, "selective nenory?"
“I'n fact, a review of the transcript of the third interview

reveal s that Anderson had mentioned the ring during this
i ntervi ew.



statenment, because the statenent was not excul patory. Opal
specifically stated, "I know of no physical abuse. | never saw any
brui ses on June [the victim. June has on occasion pulled her
pi stol and pointed it at Don [Bussey], and threatened him"

Wth respect to Kathryn Mbore's statenment that Bussey was
viol ent, defense counsel were aware of the tunultuous relationship
between More and Bussey.® Moore's father and Bozeman both
testified about Bussey's heated relationship with More. Further,
Bussey testified as a witness for the defense and therefore was
avai | abl e to answer any questions concerning his relationship with
Moore. Baxter cannot show a reasonable probability that Kathryn
Moore's st atenent woul d have changed t he out cone of the proceeding,
and there is therefore no Brady violation.

The Bulloch County order was evidence that Baxter hinself
possessed or could have obtained with reasonabl e diligence, as the
prosecution nmade its conputer available to the defense, and Baxter
hi nsel f was aware of the order. Thus, there is noBrady violation.
See United States v. Davis, 787 F.2d 1501, 1505 (11th Gr.) ("Brady
rul e does not apply if the evidence in question is available to the
def endant from other sources"), cert. denied, 479 U S. 852, 107
S.Ct. 184, 93 L.Ed.2d 118 (1986).

Finally, with respect to evidence that Baxter contends shows
that McWIlians nmade a deal in exchange for his testinony,

MW I liams, as well as the Assistant District Attorney and a | aw

“When questioning More's father, defense counsel asked M.
Moore why he wanted his daughter to stop seeing Bussey. Counse
stated, "I think it's very relevant, Your Honor. There's got to
be a reason for M. Mpore not wanting M. Bussey to see his
daughter, ... whether he's a violent person or—=



enforcenment agent from Henry County, all testified, under oath
that no deal had been nuade. Apart from defense counsel's
affidavit, admtting that MWIliams was unwilling to recant his
testinmony, there is nothing to suggest that a deal had been made
and, consequently, there is no Brady violation.*
B.
Baxter also asserts that the prosecutor commented upon his

right to remain silent in violation of the Fifth Amendment.™

“We al so reject Baxter's suggestion that the district court
erred in not holding an evidentiary hearing to determ ne whether
MW I lianms made a deal. Baxter "bears the burden of alleging
facts sufficient to warrant an evidentiary hearing,” Raul erson v.
Wai nwight, 732 F.2d 803, 813 (11th Cir.), cert. denied, 469 U S.
966, 105 S.Ct. 366, 83 L.Ed.2d 302 (1984), and he has failed to
meet this burden. Al of the relevant parties testified under
oath that no deal had been nade; noreover McWIIianms was
unwi I ling to recant his testinony. Under these circunstances,
and in light of the fact that Baxter had anple opportunity to
present evidence at the state habeas hearing, we cannot say that
the district court was required to hold an evidentiary hearing.

®Baxter's other objections to the prosecutor's closing
argunent are unavailing. Baxter clains that the prosecutor
m sstated the law, inperm ssibly expressed his personal opinion
and invoked his expertise, and appealed to the jury's passions
and prejudices. W reviewthe record inits entirety to
determine if the statenents were inproper, and if so, whether
t hey rendered Baxter's trial fundanmentally unfair. See Brooks v.
Kenp, 762 F.2d 1383, 1400 (11th G r.1985) (en banc) ("[I]t is not
our duty to ask whether a particular remark was unfair; we are
concerned with whether it rendered the entire trial unfair."),
vacated, 478 U.S. 1016, 106 S.Ct. 3325, 92 L.Ed.2d 732 (1986),
and reinstated on remand, 809 F.2d 700 (11th Cr.) (en banc) (per
curian), cert. denied, 483 U S 1010, 107 S.C. 3240, 97 L.Ed.2d
744 (1987). A prosecutor's argunent renders a trial unfair if
"there is a reasonable probability that [the remarks] changed
[the] outcone of the case.” |1d. at 1402. After review ng the
record, we are convinced, even assum ng that the prosecutor nmade
i sol ated i nproper remarks, that Baxter cannot show that the
remarks rendered his trial fundanentally unfair.

For the reasons set forth in the next section, we
reject Baxter's argunent that the prosecutor
unconstitutionally shifted the burden of proof.



During closing argunment, the prosecutor stated: "Now |adies and
gentlenen of the jury, this case would have been a lot nore
conplete if we had one nore witness and that w tness would have
been sitting right here. But, for the defendant, Nornman Dar nel
Baxter, this case is in the posture that it is. And | don't say
that as if there's not enough evidence to convict this defendant

A prosecutor's statement violates a defendant's Fifth
Amendnent right to remain silent if the defendant can establish
that the statenent "was nmanifestly intended or was of such a
character that a jury woul d naturally and necessarily take it to be
a comment on the failure of the accused to testify.” United States
v. Garcia, 13 F. 3d 1464, 1474 (11th Gr.) (quoting United States v.
Swi ndall, 971 F.2d 1531, 1551 (11th G r.1992), cert. denied, ---
UusS. ----, 114 S. . 683, 126 L. Ed. 2d 650 (1994)), cert. denied, --
- US ----, 114 S.Ct. 2723, 129 L.Ed.2d 847 (1994).

To determ ne whether the prosecutor intended to comment on
Baxter's failure to testify, we "nust examne the coment in
context." Kennedy v. Dugger, 933 F.2d 905, 915 (11th Cr.1991)
(quotation omtted), cert. denied, 502 U S. 1066, 112 S.C. 957,
117 L.Ed.2d 123 (1992). After reviewing the prosecutor's closing
argunent in context, we conclude that the prosecutor did not intend
to comment on Baxter's failure to testify, but was nerely
describing the circunstantial nature of the case. See Sw ndall,
971 F.2d at 1551-52 (no manifest intent to comment on defendant's
silence when there is an equal |y pl ausi bl e expl anation for remark).

Further, given that the jury was |likely to conclude that the



w tness who coul d not testify was Kat herine June Moore, not Baxter,
the jury would not necessarily have interpreted the prosecutor's
remark as a comment on Baxter's failure to testify. 1d. at 1552
("The question is not whether the jury possibly or even probably
woul d view the remark [as a comment on defendant's silence] but
whet her the jury necessarily would have done so0") (enphasis in
original) (quoting United States v. Carter, 760 F.2d 1568, 1578
(11th G r.1985)). W thus conclude that the prosecutor's closing
argunent did not violate Baxter's Fifth Amendnent right to remain
silent. ™
C.

Baxter argues that the judge's instructions to the jury
denied hima fair trial because the instructions shifted the burden
of proof in violation of Sandstrom v. Mntana, 442 U S. 510, 99
S.Ct. 2450, 61 L.Ed.2d 39 (1979).' The judge instructed the jury:

®Addi tional Iy, the prosecutor stated:

Now, let's nove on to sonme nore witnesses. Well, let's
nove on to a witness that didn't say anything. There
was one of those. Y all don't look at me like | don't
know what |I'mtal king about. State's Exhibit # 29 is a
pawn ticket. It unequivocally has Norman Baxter's nane
on it.

At this juncture, the jury likely would concl ude that
the prosecutor was referring to the pawn ticket as a
"Wtness.” He neither intended the conmment as a reference
to Baxter's failure to testify nor would the jury
necessarily have interpreted it as such.

"Baxter objects to two other portions of the jury
instructions: the reasonable doubt instruction and the judge's
instruction that witnesses are presuned to tell the truth. These
obj ections are without nerit.

The reasonabl e doubt instruction, when read in its
entirety, is constitutionally sound. See Johnson v. Kenp,
759 F.2d 1503, 1508 (11th Cir.1985) (instruction using



If you find that the crine in this indictnment as charged has
been comm tted and certain personal property was stolen and if
recently thereafter the defendant was found in possession of
such stolen property or any part thereof, that would be a
circunstance along with the other evidence in the case from
which the jury may infer the guilt of the defendant of the
theft and of the charge made in this indictnment if you find
that there is a connection and if you should see fit to do do
[sic], unless of course, the defendant has made an expl anati on
of his possession, if any, consistent with his plea of not
guilty. This is a fact for you, the jury, to determ ne.

The threshold inquiry in evaluating whether a jury
instruction inpermssibly shifts the burden of proof is whether the
instruction is a perm ssive inference or a mandatory presunption.
Francis v. Franklin, 471 U.S. 307, 313-14, 105 S. Ct. 1965, 1970-71
85 L. Ed. 2d 344 (1985). "A perm ssive presunption nerely allows an
inference to be drawn and is constitutional so long as the
i nference would not be irrational." Yates v. Evatt, 500 U S. 391,
402 n. 7, 111 S.Ct. 1884, 1892 n. 7, 114 L.Ed.2d 432 (1991).

The judge instructed the jury that it "may infer" that if
Baxt er possessed Moore's property, he also killed her. This is a
perm ssive inference. See United States v. Myers, 972 F.2d 1566,
1573 (11th G r.1992) (judge's instruction using words "may infer"
is perm ssive inference), cert. denied, --- US ----, 113 S .
1813, 123 L.Ed.2d 445 (1993). Because we cannot say that this

perm ssive inference is irrational, we hold that the judge did not

"reasonabl e doubt" throughout, but also stating that jury
should acquit if their mnds were "wavering, unsettled or
unsati sfied" was not constitutionally infirm.

The instruction that witnesses are presuned to tell the
truth is also constitutionally sound because where, as here,
the judge tells the jury how that presunption may be
overcomnme, instructs the jury that a defendant is presuned
i nnocent, and reasonabl e doubt, there is no Due Process
violation. See Cupp v. Naughten, 414 U.S. 141, 149-50, 94
S.Ct. 396, 401-02, 38 L.Ed.2d 368 (1973).



i nperm ssibly shift the burden of proof.
D

Baxter al so contends that he was denied a fair trial because
of certain evidentiary rulings. Because a federal habeas corpus
case is not a vehicle to correct evidentiary rulings, we "inquire
only to determ ne whether the error was of such nmagnitude as to
deny fundanental fairness to the crimnal trial." Al derman v.
Zant, 22 F.3d 1541, 1555 (11th GCr.) (quotation omtted), cert.
denied, --- US ----, 115 S .. 673, --- L.Ed.2d ---- (1994).
"[H abeas relief will only be granted if the state trial error was
material as regards a critical, highly significant factor.” 1d.

Nei t her the exclusion nor the adm ssion of the evidence of
whi ch Baxter conplains rendered his trial fundanentally unfair.
Baxter conplains that the judge erred in allow ng a photograph of
Moore's body into evidence. "The introduction of graphic
phot ographi c evidence rarely renders a proceeding fundanentally
unfair." Jacobs v. Singletary, 952 F.2d 1282, 1296 (11th G r. 1992)
(collecting cases). The photograph of More's body was rel evant
evi dence and t he judge gave a cautioning instruction.™ Thus, there
was no error.

Further, none of the other evidence that was admtted or

excluded is "material as regards to a critical, highly significant

®The judge instructed the jury that:

Certain photos were admtted for the purpose of show ng
the injuries which were inflicted upon the victim as
part of the offense charged and to show t he manner in
whi ch the victimwas bound. And anything in the

phot ographs that appear not to illustrate any issue in
this case should not inflanme you or cause prejudice
agai nst the defendant.



factor." Al derman, 22 F. 3d at 1555. Baxter asserts that the court
erred in excludi ng Anderson's testinony concerni ng her purchase of
a car, as it would tend to inpeach McWIIlians's testinony that
Baxter told him that he stole a jar of cocaine from More and
bought Anderson a Cadillac with the proceeds. The prosecutor
conceded, however, that Baxter fabricated the portion of his
conf essi on concerning the jar of cocaine, ™ so this evidence was not
mat eri al .

Baxter's contention that the court erred in excluding the
prison guard's testinony concerning the days during which Baxter
and McW /Il lianms were in the yard together is neritless because such
testi mony woul d nerely establish when the confession took place and
not whet her Baxter actually confessed.?

Finally, we reject Baxter's conplaint that the court erred in
all owi ng Debbie Mwore, the victinms sister-in-law, to identify
Baxter as the man she had seen flirting with Katherine Miore at the
notel because that identification was based upon an unduly
suggestive photo line up. The identification was not material as
it was undi sputed that Baxter was staying at the notel at the tine
Moor e di sappear ed.

We therefore hold that Baxter was not denied a fundanentally
fair trial because of the state trial court's evidentiary rulings.
E.

Baxter contends that the testinony of Janmes Geen, a fellow

See footnote 3.

“McW I liams testified that he was unable to specifically
recall the date on which he had the conversation with Baxter.



i nmat e, shoul d have been suppressed under Massiah v. United States,
377 U.S. 201, 84 S.C. 1199, 12 L.Ed.2d 246 (1964). Thi s
contention is without nmerit. To prove a Sixth Armendnent violation
in a jail house informant case, Baxter nust show that G een was a
gover nnment agent and that Geen "deliberately elicited
incrimnating statenents” fromBaxter. Lightbourne v. Dugger, 829
F.2d 1012, 1020 (11th G r.1987), cert. denied, 488 U S. 934, 109
S.C. 329, 102 L.Ed.2d 346 (1988). Geen specifically testified
that he was not "the agent of any |aw enforcenent officer or
agency," and that he did not question Baxter, but rather that
Baxter "nore or less volunteered" the information concerning
Moore's murder. Baxter has therefore failed to show a Massi ah
vi ol ati on.

Additionally, Baxter asserts that evidence derived from
stat ements which he gave to police while in custody on an unrel ated
charge should have been suppressed because the statenents were
taken in violation of Mranda v. Arizona, 384 U S. 436, 86 S.C
1602, 16 L. Ed. 2d 694 (1966).%" Follow ng a hearing, the trial court
deni ed Baxter's notion to suppress these statenents.

The protections of Mranda apply to custodi al interrogations,

defined by the Suprene Court as "questioning initiated by |aw

“IBaxt er gave statements to the police in March and Qctober
1983, while incarcerated on an unrel ated charge, in which he
expressed a famliarity with the | ocation of More's car.
Baxter, however, denied killing More and told the police that
his friend G ady Couch had killed More and that he was neither
present for the nurder nor involved in the nurder in any way.

Baxter was not read his Mranda warnings prior to
giving these statenents in 1983. Hi s attorney, however, was
present for the Cctober interview



enforcenment officers after a person has been taken into
custody....” Illinois v. Perkins, 496 U S. 292, 296, 110 S.C
2394, 2397, 110 L.Ed.2d 243 (1990) (quoting Mranda, 384 U S. at
444, 86 S.Ct. at 1612).

A review of the transcript of the hearing on Baxter's notion
to suppress reveals that the questioning in this case was not
initiated by law enforcenent officers. Rather, Baxter "had said
t hat he knew sonet hi ng about the Katherine June More nurder and
wanted to talk to sonme ... officers about it." The officers,
therefore, were not required to read Baxter his Mranda warni ngs.
See United States v. Manor, 936 F.2d 1238, 1241 (11th G r.1991) (no
M randa warni ngs required where "defendant hinself requested the
nmeeting with the officer").

F.

Baxter also raises several issues wth respect to his
conpetency. He alleges that the trial court erred in failing to
conduct a conpetency hearing and in denying his notion for funds
for an independent psychiatrist. He also asserts that he was
i nconpetent to stand trial. W find these contentions to be
wi thout merit.

Under Ake v. Gkl ahoma, 470 U.S. 68, 83, 105 S. Ct. 1087, 1096,
84 L.Ed.2d 53 (1985),7 an indigent defendant has a right to a
psychi atrist at public expense upon a showi ng that the defendant's
mental condition is a significant issue during the trial. The

"def endant nust showthe trial court that there exists a reasonabl e

*Ake applies to Baxter's case because Ake was decided prior
to the date that Baxter's conviction becane final.



probability both that [the psychiatrist] would be of assistance to
the defense and that the denial of expert assistance would result
ina fundanmentally unfair trial." More v. Kenp, 809 F.2d 702, 712
(11th Gr.) (en banc), cert. denied, 481 U.S. 1054, 107 S.C. 2192,
95 L. Ed. 2d 847 (1987). W focus on what information was avail abl e
to the trial judge at the tine the judge denied the defendant's
notion to determne if the defendant showed a "substantial basis"
to justify asking for the appoi ntnent of a psychiatrist. Messer v.
Kenp, 831 F.2d 946, 960 (11th Cr.1987) (en banc), cert. deni ed,
485 U. S. 1029, 108 S.Ct. 1586, 99 L.Ed.2d 902 (1988).

After reviewing the relevant portion of the transcripts, we
hol d that Baxter failed to nake the necessary showing to secure a
psychiatrist.”® See Messer, 831 F.2d at 964 (no error in denying
def endant assi stance of psychi atri st when he "never said, nmuch | ess
articulated a factual basis for believing, that his sanity at the
time of the offenses would be a significant factor at trial ... or
that a psychiatrist would enable himto present mtigating evidence
at ... sentencing"); Weeks v. Jones, 26 F.3d 1030, 1041 (11th
Cir.1994) (because defendant failed to show a "substantial basis"
to justify appointnment of psychiatrist, counsel's failure to make

a notion for such appoi ntnent was not deficient perfornmance).

#pDef ense counsel asked for a psychiatrist on two occasions.
The first time, counsel nerely stated that "[w]e have ... asked
for funds for an expert, a psychiatrist, to exam ne and test the
defendant to develop mtigating evidence to use at the sentencing
phase of the trial." The second tine, defense counsel stated
t hat he believed that Baxter should be eval uated because he woul d
not communicate with his attorneys. Baxter, however, was present
at that hearing and stated, "I"'mready for trial. The reason
haven't talked to these attorneys is because | have nothing
further to say."



Additionally, Baxter's actions were not so bizarre that the
trial judge erred in not, sua sponte, ordering a conpetency
hearing; nor has Baxter shown that he was inconpetent at the tine
of trial.*

G

For the reasons set forth above, we AFFIRM the district

court's denial of relief as to Baxter's conviction.?®
[l

Baxter also alleges several errors concerning his sentence.
W hold that there was sufficient evidence of an aggravating
circunstance to allow the death penalty to be i nposed. Because we
hol d, however, that Baxter was denied effective assistance of
counsel at sentencing, we vacate his sentence and remand for

resent enci ng. *°

*Baxter contends that the court erred in denying himfunds
for nonpsychiatric experts. Neither the Supreme Court, nor this
court, has held that the Constitution requires a state to provide
an indigent defendant with nonpsychiatric experts. See Moore,
809 F.2d at 711-12 (declining to decide issue); Stephens v.

Kenp, 846 F.2d 642, 646 (11th Cr.) (same), cert. denied, 488
U S 872, 109 S.Ct. 189, 102 L.Ed.2d 158 (1988).

BAfter a careful review of the record, we hold that the
evi dence was sufficient to convict Baxter of nurder. W also
hol d that Baxter received effective assistance of counsel at the
guilt phase of his trial and that the trial court commtted no
error when conducting voir dire.

Baxter's contention that the death penalty is sought
and applied disproportionately on those accused of killing
white females is forecl osed by MO eskey v. Kenp, 481 U. S.
279, 107 S.C. 1756, 95 L.Ed.2d 262 (1987). His argunent
t hat death-qualified juries violate the Constitution is
forecl osed by Lockhart v. McCree, 476 U.S. 162, 106 S. C
1758, 90 L.Ed.2d 137 (1986).

*Because we vacate Baxter's sentence, we need not reach
Baxter's contention that the trial court's instruction concerning
mtigating evidence was constitutionally deficient.



A
Baxter argues that there was insufficient evidence to allow
the jury to conclude that the nurder was commtted "for the purpose
of receiving ... thing[s] of nonetary value." OCGA § 17-10-
30(b)(4). W disagree.
The jury heard evi dence that Baxter told Anderson that he "saw
a noney nmaking thing in the parking lot," inmediately prior to his
departure from their notel room Further, Baxter returned with
several itens of value, including a ring and a gun. Additionally,
the state introduced a pawn ticket for a ring containing Baxter's
t hunbpri nt and dated shortly after Moore's di sappearance. Finally,
three witnesses testified that Baxter had taken themto Moore's car
in order to strip parts. Because "any rational factfinder, given
the evidence as presented, could have found ... [the (b)(4) ]
aggravating factor[ ] ... present,” we conclude that there was
sufficient evidence to allowa jury to find that Baxter commtted
the murder for the purpose of receiving things of nonetary val ue.
Routly v. Singletary, 33 F.3d 1279, 1297 (11th G r.1994).
B.
Baxter asserts that his trial counsel, Arch MGarity and
Steve Harrison, did not reasonably investigate his | ong history of
ment al probl ens and consequently did not present evidence of his
psychiatric problens at sentencing.?” W agree and accordingly

vacate Baxter's sentence and remand for resentencing.

*’Counsel called only one witness at sentencing, Randy
Cal vo, a preacher who testified that he was opposed to the death
penalty and that he believed that the environnment in which Baxter
was raised "really didn't have a whole lot to offer anybody."



At the state evidentiary hearing, MGrity testified that he
bel i eved t hat Baxter had spent nuch of his adol escence in the Youth
Devel opnent Center ("YDC') in Mlledgeville, Ceorgi a, an
institution for crimnal youths. He did not request any records
from YDC, believing that "that's not exactly the type [of] school
records you want to put in, inm mnd."*® MGarity also testified
that, to his know edge, there was no evi dence of Baxter's "previous
incarceration in a psychiatric institute.”

In fact, Baxter had been committed to Central State Hospital,

° Baxter was

inMIledgeville, Georgia, astate mental institution.?
first sent to Central State Hospital in June 1965 and stayed there
until January 1968. He was reconmmtted to Central State Hospita
in February 1969 and remained there until June 1969. Baxt er
therefore spent approximately three years of his teenage life in a
psychiatric hospital .

An ineffective assistance of counsel claim is a mxed

guestion of |aw and fact subject to plenary review under the test

set forth in Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. Ct.

ZHarri son al so believed that Baxter "had been at YDC in
M1l edgeville."

®Central State Hospital is comonly referred to as
"Ml edgeville."

®Additionally, Baxter's school records from Chat ham County
indicated that his 1Q placed himin the "retarded range,"” that he
was dropped on his head as a baby, |eaving a "sunken place" in
his head, that his nother was nentally retarded and "at one tine
it was recommended that she be sterilized,” and that his father
was a "violent alcoholic.”

Hs records fromCentral State Hospital simlarly
indicate that he functioned in the retarded range and that
hi s education stopped after the second grade.



2052, 2064, 80 L.Ed.2d 674 (1984). See Cunninghamv. Zant, 928
F.2d 1006, 1016 (11th Cr.1991). 1In order to obtain a reversal of
his death sentence on the ground of ineffective assistance of
counsel , Baxter

must show both (1) that the identified acts or om ssions of

counsel were deficient, or outside the wde range of

professionally conpetent assistance, and (2) that the
deficient performance prejudiced the defense such that,
wi thout the errors, there is a reasonabl e probability that the
bal ance of aggravating and mtigating circunstances woul d have
been different.
Bol ender v. Singletary, 16 F.3d 1547, 1556-57 (11th Cr.) (citing
Strickland, 466 U S. at 687, 104 S.C. at 2064), cert. denied, ---
US ----, 115 S.Ct. 589, 130 L.Ed.2d 502 (1994).

"An attorney has a duty to conduct a reasonabl e i nvestigati on,
including an investigation of the defendant's background, for
possi ble mtigating evidence.”" Porter v. Singletary, 14 F.3d 554,
557 (11th Cr.), cert. denied, --- US ----, 115 S.C. 532, 130
L. Ed. 2d 435 (1994). The failure to do so "may render counsel's
assi stance ineffective." Bolender, 16 F.3d at 1557.

Wien determning whether defense counsel conducted a
reasonabl e investigation, our inquiry is three-fold. First, "it
nmust be determ ned whether a reasonabl e investigation should have
uncovered the mtigating evidence. If so, then a determ nation
nmust be made whether the failure to put this evidence before the
jury was a tactical choice by trial counsel.™ Bl anco v.
Singletary, 943 F.2d 1477, 1500 (11th G r.1991) (enphasis in
original) (quoting Mddleton v. Dugger, 849 F.2d 491, 493 (11lth
Cr.1988)), cert. denied, --- US ----, 112 S C. 2290, 119

L. Ed. 2d 213 (1992); see also Porter, 14 F.3d at 557. If the



decision was tactical, that decision is afforded a "strong
presunption of correctness.” 1d. If, however, the decision was
not tactical, we nust then determ ne whether "there is a reasonabl e
probability that absent the errors, the sentencer ... would have
concluded that the balance of the aggravating and mtigating
circunstances did not warrant death." Blanco, 943 F. 2d at 1503-04
(quoting Strickland, 466 U S. at 695, 104 S.Ct. at 2068).

We t herefore begin our anal ysi s by aski ng whet her a reasonabl e
i nvestigati on woul d have uncovered i nformati on concerni ng Baxter's
psychi atric problens and conmtnent to a psychiatric institution.
W hold that had defense counsel conducted a reasonable
i nvestigation, they woul d have unearthed this mtigating evidence.

Def ense counsel did investigate Baxter's background to sone
degree;* they did not, however, uncover information concerning
Baxter's nental deficiencies. The failure to uncover this
information stemmed from defense counsel's failure to request
Baxter's records fromCentral State Hospital, his records fromthe
Chat ham County school system or his records from the Chatham
County Departnent of Fam |y and Chil dren Services. Defense counsel
also did not contact a variety of persons, including Baxter's
si ster, neighbor, and social worker, all of whom knew that Baxter

had been committed to Central State Hospital.?>

*'They spoke with Baxter's mother and his brother and went
to the Boys Hone where Baxter had spent sone tine.

¥An affidavit fromBaxter's ol der sister clearly reveals
that the Boys Home "commtted [Baxter] to Central State Hospital
because they said he was too disturbed to stay in the honme any
nore." Simlarly, Baxter's social worker submtted an affidavit
sayi ng that she "renmenber[ed] having to take Norman to the
Central State Hospital in MIledgeville one tine." An affidavit



The failure to request the records fromCentral State Hospital
and defense counsel's insistence that Baxter had never been in a
psychiatric hospital are especially troubling because MGrity
knew, prior to trial, that MIlledgeville, GCeorgia, housed a
hospital for the nmentally ill. This is evident, as when MGrity
requested on July 7, 1983, that a psychiatrist evaluate Baxter
prior to trial because of the difficulties that counsel was havi ng
conmuni cating with Baxter, he stated, "we would ask that [Baxter]
be sent to MIledgeville and [sic] evaluated there.” Earlier, in
anot her proceeding, the prosecutor referred to M| edgeville,
stating "there are plenty of psychiatrists enployed by the state of
Ceorgia at Central State or MIledgeville."” Additionally, because
def ense counsel was aware that Baxter was behaving oddly and asked
the court that Baxter be eval uated by a psychiatrist, they were on
notice of potential psychiatric problems in Baxter's background.*

We therefore conclude that a reasonable investigation would
have uncovered the mtigating evidence. See Mddleton, 849 F. 2d at
494 (attorney who failed to request "readily discoverable”
psychiatric records did not conduct a reasonable investigation).
We nmust now determ ne whether defense counsel's decision not to
pursue its investigation of Baxter's nental history was tactical

In a wde variety of situations, the decision not to

extensively investigate a defendant's background may be tactical.

from Baxter's chil dhood nei ghbor stated, "I distinctly renenber
one tinme that Norman was taken away to the crazy house in
M1l edgeville."

BMcGarity stated, "[wle feel that anyone who is charged in
Superior Court with a felony ... and who will not comrunicate
with his attorney has a psychiatric problem?"”



See Bol ender, 16 F.3d at 1557 n. 11 ("under sone circunstances, an
attorney may nmake a strategic decision not to pursue a particular
line of investigation or to pursue a particular inquiry only so
far"); Porter, 14 F.3d at 558 (decision not to introduce evidence
of defendant's background for fear of exposing defendant's crim nal
history to jury was reasonabl e tactical decision). An attorney is
not ineffective because he fails to follow every evidentiary | ead
or chooses not to put forth mtigating evidence. See Bolender, 16
F.3d at 1557; Harris v. Dugger, 874 F.2d 756, 763 (11th Gr.)
("attorney is not obligated to present mtigating evidence if after
reasonabl e i nvestigation, he or she determ nes that such evidence
may do nore harmthan good"), cert. denied, 493 U S. 1011, 110
S.C. 573, 107 L.Ed.2d 568 (1989); Stevens v. Zant, 968 F.2d 1076,
1082 (11th GCr.1992) ("trial <counsel's failure to present
mtigating evidence is not per se ineffective assistance of
counsel "), cert. denied, --- U S ----, 113 S.Ct. 1887, 123 L. Ed. 2d
504 (1993).
An attorney's decision to limt his investigation, however

must "flow froman informed judgnent." Harris, 874 F.2d at 763.
"[Qur case lawrejects the notion that a "strategi c' decision can
be reasonable when the attorney has failed to investigate his
options and nake a reasonable choice between them™ Horton v.
Zant, 941 F.2d 1449, 1462 (11th Cr.1991), cert. denied, --- U S
----, 112 S.C. 1516, 117 L. Ed.2d 652 (1992); see Blanco, 943 F. 2d
at 1502; Harris, 874 F.2d at 763 (m sunderstanding between
attorneys as to who was responsible for gathering mtigating

evi dence caused failure to investigate; therefore, no tactica



deci sion on part of counsel).

There was no informed decision in this case. Rather, defense
counsel's failure to conduct a reasonabl e i nvestigation and failure
to present the psychiatric mtigating evidence stenmed | argely from
a msunderstanding as to where Baxter spent nuch of his youth.
MGarity testified at the state habeas hearing that Baxter "had
spent alnmost all of [his life] in some form of incarceration
whether it bein acrimnal institutionor a YDC.... [He] lived a
total life of crine. [W had] no information, we had no behavi or
on his part whatsoever that led us to believe he was anything but
just a crimnal.” In fact, there was anple evidence that Baxter
was not "just a crimmnal," but that he had nental problens. W
therefore conclude that counsel's decisions not to pursue or
present this evidence were not tactical. See Mddleton, 849 F.2d
at 494 (decision not to investigate defendant's psychiatric
background not tactical when counsel was unaware of existence of
psychi atric records).

We are mindful that "the cases in which habeas petitioners

can properly prevail on the ground of ineffective assistance of

counsel are few and far between.” Rogers v. Zant, 13 F. 3d 384, 386
(11th Gr.), cert. denied, --- US ----, 115 S. C. 255, 130
L. Ed.2d 175 (1994). In this case, however, despite defense

counsel's awareness that MIlledgeville has a state psychiatric
hospital and despite their belief that Baxter's refusal to talk
with his attorneys stemed, in part, from psychiatric problens,
defense counsel failed to take any steps to uncover nental health

mtigating evidence that was readily available. W cannot say,



under these circunstances, that counsel's performance "falls within
t he wi de range of reasonabl e prof essi onal assistance." Strickland,
466 U S. at 689-90, 104 S.Ct. at 2065.*

Because we concl ude that counsel's perfornmance was defi ci ent,
we must now determ ne whether that deficiency caused Baxter
prejudice. A petitioner is prejudiced if "there is a reasonable
probability that absent the errors, the sentencer ... would have
concluded that the balance of the aggravating and mtigating
circunstances did not warrant death." Blanco, 943 F. 2d at 1503-04
(quoting Strickland, 466 U S. at 695, 104 S.Ct. at 2068).

We hold that Baxter suffered prejudice from his attorneys'
failure to conduct a reasonabl e investigation into his background.
Psychiatric mtigating evidence "has the potential to totally
change the evidentiary picture.”" Mddleton, 849 F.2d at 495. W
have hel d petitioners to be prejudiced in other cases where def ense
counsel was deficient in failing to investigate and present
psychiatric mtigating evidence. See Stephens v. Kenp, 846 F.2d
642, 653 (11th Gr.) ("prejudice is clear” where attorney failed to
present evidence that defendant spent time in nental hospital),
cert. denied, 488 U S. 872, 109 S.Ct. 189, 102 L.Ed.2d 158 (1988);
Bl anco, 943 F.2d at 1503; Mddleton, 849 F.2d at 495; Arnstrong

*For the sake of clarity, we reiterate that Baxter failed
to show that he was not conpetent to stand trial or that he was
entitled to a psychiatrist. This does not, however, alleviate
def ense counsel's obligation to fully investigate nental health
mtigating evidence—evidence which, if presented, would Iikely
have changed Baxter's sentence. See Blanco v. Singletary, 943
F.2d 1477, 1503 (11th Cr.1991) ("One can be conpetent to stand
trial and yet suffer fromnmental health problens that the
sentencing jury ... should have had an opportunity to consider"),
cert. denied, --- US ----, 112 S.C. 2290, 119 L.Ed.2d 213
(1992).



v. Dugger, 833 F.2d 1430, 1432-34 (11th Cir.1987) (defendant
prejudiced by counsel's failure to uncover mtigating evidence
showi ng t hat defendant was "nental ly retarded and had organi c brain
damage").

While deficient performance in investigating psychiatric
mtigating evidence will not always prejudice the defense, the
factors suggesting prejudice in this case are strong. First, only
one aggravating circunstance was present: that the crinme was
commtted for the purpose of nonetary gain. It is therefore likely
that testinony of Baxter's nental retardation and psychiatric
hi story as mtigating evidence woul d have caused the jury to i npose
a life sentence in lieu of the death penalty. Second, the only
mtigating evidence presented at sentencing was Cal vo's testi nony,
whi ch testinony spanned but several mnutes. Third, this nurder
was comm tted by strangul ati on—+t did not involve the sexual abuse
or ki dnapping conmon to ot her death penalty cases.

Gven that the record was virtually devoid of mtigating
evi dence and given the scarcity of aggravating circunstances, we
concl ude that had the jury been presented with evidence t hat Baxter
had a long history of psychiatric problens, a reasonable
probability exists that the jury would have recommended life
i mpri sonment . We thus vacate Baxter's sentence and remand for
resent enci ng.

I V.

For the reasons expressed above, we AFFIRM the district

court's denial of relief as to Baxter's conviction, but VACATE his

sentence and REMAND for new sentencing.






